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PLANNING COMMISSION AGENDA

February 9, 2015
© 6:00P.M CITY HALL

ANNOUNCEMENTS:

MINUTES:

App.rovai of the January 12, 2015 Planning Cominission Meeting Minutes
Approval of the January 20, 2615 Planning Commission Workshop Minutes
Approval of the February 6, 2015 Pre-Planning Commission Minutes

PUBLIC HEARING-SWEARING IN:

“Do you solemnly swear or affirm that the responses given and statements made in this hearing before
the Planning Commission will be the whole truth and nothing but the truth.” If so, answer “1 do”.

PUBLIC HEARING-CONSENT ITEMS:

(All matters included under the Consent Agenda are considered to be routine by the Planning
Commission. They will be enacted by one motion in the form listed below, without separate discussion
of each item, unless any person present — Planning Commissioner, Planning Staff or citizen -- requests an
itern or items to be removed from the Consent Agenda. Any item removed from the Consent Agenda will
be considered separately at the end of the Consent Agenda. If you would like any of the items below
considered separately, please say so when the Planning Commission Chairman announces the Consent
Agenda.)

NEW BUSINESS:

A, PC14-916FSL, Final Site Plan, Riverside Corporate Park Lot 255- Public Storage

The Applicant is requesting final site plan approval for the construction of a self-storage facility
containing seven (7) buildings with approximately 77,000 square feet of storage space.
In addition, the Applicant is proposing 438 square feet of accessory retail and a 1,000
square foot caretaker’s unit. The property is located within Riverside Corporate Park at
the northeast corner of Broadband Drive and Monocacy Boulevard.
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The Applicant is also reque'sting a modification of Section 607 Table 607-1, the Parking
Schedule, to reduce the minimum number of parking spaces on site from 81 to 19.
(NAC #12)(Reppert)

B. PC12-1577ZTA, Text Amendment, Appeals to the Zoning Board of Appeals

The City of Frederick is proposing amendments to Sections 301, 309, 312, and 315 of the Land
Management Code (LMC) as they pertam to appeals to the Zoning Board of Appeals. (Collard)

Q%{ O QO 8(2/5
Approved for release by on /

A complete and final agenda will be available for review prior to the meeting at the Planning Department located at 140
West Patrick Street and on the Internet at www.citvoffrederick.com. The meeting will be broadcast live on City Government
Cable Channel 99 as well as streamed and archived on the City’s website at www.cityoffrederick.com. For information
regarding the agenda, minutes, or public meetings of the Planning Commission please contact Carreanne Eyler at {301) 600-
6273, Individuals requiring special accommodations are requested to call 5 days prior to the meeting to make arrangements.
The City of Frederick Government does not discriminate on the basis of race, color, national origin, sex, sexual orfentation,
religion, age, disability, maritol status, veteran stutus or any other legally protected group in emplayment or in the provision
of services.
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: (4) Restrictions contained on any and all subdivision plans of all or
any part of the Common Area or filed separately with respect to ali OF any part or parts of the

Business Community.
6.5, Exterior Maintenance Assessment.

A Exterior Maintenance. In addition to maintenance upon the Common
Area, the Owners' Association may provide upon any Site requiring same, when necessary in the
option of the Board to avoid blight and to preserve the beauty, quality and value of the Site,’
maintenance, inchuding paint, repair, roof repair and replacement, gutters, downspouts, exterior

building surfaces, and yard cleanup, landscaping or maintenance.

B. Assessment of Costs. The cost of such inaintenance shall be assessed
against the Site iipon which such maintenance is performed, or in the opinion of the Board,
‘benefiting from same. The assessment shall be apportioned among the Sites benefiting from the
said maintenance, in the manner determined to be appropriate by the Board. If no allocation is
made, the assessment shall be uniformly assessed against all of the Sites in the affected area. The
exterior maintepance assessments shall not be considered a part of the annual or special '
assessments. Any exterior maintenance assessment shall be a lien on the Site and the personal
obligation of the Owner and shall become due and payable in all respects, together with interest
and fees for the cost of collection, as provided for the other assessments of the Owxers'
Association and shall be subordinate to mortgage and deed of trust liens to the extent provided

by Section 6.4 hereof

C. Access at Reasonable Hours. For the purpose of performing the
maintenance authorized by this Article, the Owners' Association, through its duly authorized
agents or employees, shall have the right, after reasonable notice to the Owner to enter upon any
Site or of any lmprovements thercon at reasonable hours on any day.”

6.6. In’rzerim Control. Until such time as said Owners' Association is incorporated and .
the Board's organizational meeting 1s held. Developer shall have the following rights and

powers:

A Developer's Right to Access. The rights of the Owners' Association, as
‘provided in Section 6.4 to assess a Common Area maintenance charge to a Site and to enforce
the collection of such assessment against the Site Owner by hien; provided, however, that no
‘capital improvements considered generally to be a development cost shall be assessed; and
further provided that the assessment of such Common Area maintenance charge shall be based
on the ratio of Site acreage to the total acreage of the Property then developed (road and utilities
installed fo a point fronting on said Site) at the end of Developer's fiscal year during which such

assessment is made; and

B. Developer's Right to Access and Maintenance. The right, but not the
: obhoahon of the Owners’ Association, as provided in Sectien 6, to eriter a Site and perform
exterior maintenance of the Improvements erected thereon, charging the cost of such
maintenance to the Owner of such Site. In the event such charge is not paid, such assessment
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shall be a lien on the Site and the personal obligation of the Owner as provided in said Section.
This right shall be in addition to, and not in replacement of, the rights of Developer provided in
the Enforcement provisions contained in paragraph 5.2. hereof; and

C. Al} other rights and powers to be granted to the Owners’ Association
prov1cied for herein until the incorporation and appointment of the Board of Directors of said

Owners' Association.

- D. Other Developer's Rights. Nothing contained in this ARTICLE VI shall
be deemed to require Developer to relinquish and transfer all of its rights and.powers contained
in these Covenants to the Owners' Association immediately upon its incorporation. Developer
may delegate any and all of its rights, powers, discretion and duties under these Covenants to the
Owners"Association if and when it shall deem appropriate. Such delegation and assignments

~ shall be performed in accordance with Section 7.4 hereof.

ARTICLE VII- FLEX-SPACE DPEVELOPER

7.1. . Rights. As provided in paragraph 7.4 below, as long as the Contract Purchaser
remains the Owner of at least forty (40) acres of Property and Developer and/or its assigns, still
has control over the Riverside Corporate Park Association and/or the approval rights under
ARTICLE TI, ARTICLE IV and ARTICLE V of this Declaration, then the Flex-Space Developer

shall have the followmg rights and obligations:

1. The tight to receive a copy of the Preliminary Plans and the Final Plans
referred to in Paragraph 5.1. as submitted by an Owner, including, but not limited to, a copy of
the exterior elevation plans and interior Floor Plans for the construction as submnitted to the ~
Developer in accordance with Section 4 and ARTICLE V as said pla:ns are submitted to the -

Developer by a Owner.

2.' Flex-Space Developer shall have the right to consult with and to agree or
disagree with the Developer as to Developer’s approval or disapproval of the aforesaid
landscaping and exterior elevation plans and interior floor plan including the Dévelopers
approval of colors, bmidmg materials, design and treatment. -

7.2. Procedure The Flex- Space Developer shall have three (3) busmess days within
which to-agree or disagree with a decision made by the Developer as to the aforesaid plans and
should the Flex-Space Developer disagree with the Developer’s decision, then the Flex-Space
Developer shall serve the Developer with a written notice within said three (3) day period
indicating specifically what ifems to which it objects, The parties shall meet to attempt to
resolve this conflict. The said plans shall not be deemed "Approved Plans” without the

agreement of the Flex-Space Developer.

7.3.  Arbitration. Should the Flex-Space Developer and the Developer not be able to
agree as to whether to approve or disapprove the aforesaid plans and either party may request
that the issue be decided by an arbitrator, whose decision shall be considered final and binding
on the parties. Said arbitrator is desi gnated as an architect from the firm of Robert Hoffman.
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Either party shall have the right to demand arbitration on af least ten {10) daysnotice and upon.
the holding of such arbitration, both parties shall share the reasonable cost of the arbitrator. The
arbitrator shall utilize the same rules as exists under the American Arbitration Association. The

* decision of the arbitrator shall be rendered in writing.

7.4.  Once the Developer is no longer in control of the Assocmh%n gt cannot overnle
the decision of the Owner’s pursuant to the provisions of these Covenants.er once the Contract
Purchaser ceases to be the Owner of at least forty (40) acres of the Property, then the Flex-Space
Developer’s rights under this Article shall cease. It is the purpose and intention of this paragraph ™
to protect and preserve the Flex-Space Developer's nights under this Article for so long as ‘
Contract Purchasers are a substantial land owner within the Property (i.e., at lease 40 acres) and
Developer, or its assigns, is in control of the Association as a Class B Member or othérwise. At
such time as Contract Purchasers are no longer Owner of a substantial amount of the Property
(i.e. 40 acres) and Developer, through the normal course of building, development and sale of the
Property over a period of years, has relinquished control of the Association to bona fide Class A
Mermbers, then Flex-Developer's rights would cease in that Flex-Developer's concerns with
maintaining and insuring a first class industrial park will have beén satisfied.

7.5.  Written Confirmations. The Flex-Space Developer agrees to provide such written
confirmations of approval and release (as appropriate), as are reasonably requested by the
Devejoper from time to time. In addition, an Owner may request an approval directly from the
Flex-Space Developer, provided it so notifies the Developer. As a part of such written
confirmation and/or release, Flex-Space Developer shall also indicate whether the Owner's plans
are compliant or non-compliant with the Covepant Agamst Competition from othar flex space

developers.

ARTICLE VIII - MISCELLANEOUS

- 8.1. Deemed to Constitute 2 Nuisance, The result of every actlon or omission whereby
any Covenant herein contained is violated in whele or in part is hereby declared to be and to c
constitute 2 nuisance, and every remedy allowed by law or equity against an Owner, either public
or private, shall be applicable against every such result and may be exercised by Developer or by

any Owner of property subject fo these Covenants

8.2. Inspection. Developer may from time to time at any . reasonabla hour or hours,
enter and inspect any property subject to these Covenants to ascertain compliance therewith.

83. Failureto Enforce Not a Waiver of Rights. Any waiver or failure to enfdrce any
provision of these Covenants in a particular sitmation shall not be.deemed a waiver or
abandonment of such provision as it may apply in any other situation or to the same or a similar
situation at any other location in the Business Community or any other provision of these'
Covenants. The failure of Developer or any Site Owner to enforce any Covenant herein
- contained shall in no event be deemed to be a waiver of the right to do so thereafter nor of the

right to enforce any other Covenant.

g.4. A331gmnent of Devdopcrs Rights and Duties. Any and a!l of the nghts, powers
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and reservations of Developer hérein contained may be assigned to any person, corporation or
association Wwhich will assume the duties of Developer pertaining to' the particular rights, powers
and reservations assigned, and upon any such person, corporation or association evidencing ifs
consent in writing to accept such assignment and assume such duties as are given to and assumed
by Developer herein. The term "Developer” as used herein includes all such assignees and their
* heirs, successors and assigns. If at any time Developer ceases to exist and has not'made such an
assignment, a successor to Developer may be appointed in the same manner as these Covenants
may be terminated, extended, modified or amended hereunder. .

- The Developer may from time to time delegate any or all of its rights, powers,
discretion and duties hereunder to such agent or agents as it may nominate. It may also
permanently assign any or all of its powers and duties (including discretionary powers and
duties), obligations, rights, title, easements and estate reserved to it by this Declaration to any
one or more corporations, associations or persons that will accept the same. Any such assignment
shall be in writing recorded among the Land Records of Frederick County, and the assignee shall
join therein for the purpose of evidencing its acceptance of the same, and such assignee shall
thereupon have the same rights, title, powers, obligations, discretion and duties as are herein
reserved to Developer, and the Developer shall thereupon be released there from.

&.5. Rights of Mortgagees. All covenants and other provisions herein contained shall
be deemed subject and subordinate to ali mortgages and holders of deeds of trust now or
hereafier executed upon land subject to these Covenants, and none of said Covenants shall
supersede or in any way reduce the security or affect the validity of any such mortgage or deed

“of trust; provided, however, that if any portion of said Property is sold under a foreclosire of any
mortgage or deed of trust, or judicial sale, or by a deed in lieu of foreclosure or sale by Trustee in -
bankruptcy or any other sale under distress, any purchases of such sale, and his successors and
assigns, shall hold any and all of the Property so purchased subject to all of the Covenants and
other provisions of this Declaration, Including any and all assessments levied on the Property or .

portion thereof after said foreclosure sale.

8.6. - Mutiality and Reciprocity. All covenants, conditions and agreements contained
herein are made for the direct, mutual and reciprocal benefit of each and every part and parcel of
the Property in favor of every other parcel of the Property, shall create reciprocal rights and
obligations between the respective Owners of all parcels of the Property and privity of contract
and estate between all grantees of said parcels, their heirs, successors and assigns. The Developer
reserves the right, however, from time to time hereafter to delineate, plat, grant or reserve within
the remnainder of the Business Community not hereby encumbered, if any, such public streets, :
roads, sidewalks, ways and appurtenances thereto, and such easements for drainage and public
utilities, as it may deem necessary or desirable for the development of the Business Community
(and from tirhe to time to change the location of the same) free and clear of these restrictions and |
covenants and to dedicate the same to public use or to grant the same to the appropriate

municipality or authority or any public utility.

87.  Paragraph Headings. Paragraph headings, where used herein, are inserted for
. convenience only and are not intended to be a part of this Declaration or in any way to define,
limit, or describe the scope-and mtent of the particular paragraphs te which they refer. The
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introductory recitals are incorporated herein and for a part of this Declaration.

 8.8. Bffect of Invalidatiop. If any provision of this Declaration is held to be invalid by
any court, the invalidity of such provision shall not affect the validity of the remaining provisions

hereof, -

| IN WITNESS WHEREOF, Declarant, by their duly representatives, have hereunto
caused this Declaration of Protective Covenants for the Riverside Corporate Park to be executed

the day and year first above writfen.

RIVERSIDE INVES NT GROUPLLC

By _' 1A Aper (SEAL)

For the purpose of esfa"bh'shing these
Covenants and the provisions of Article VII

MIE PROPEER
,@u"l-t,a«a ; S By 74 (SEAL)
{ 4
,(’? 'r.'?;f(,vl» e

(J“
Yl ; ) .
LA AN Jiﬁa—.._.—-m-—__.?.
F o —

b

"™
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STATE OF MARYLAND, FREDERICK COUNTY, TO WIT:

I hereby certify that on this _/ 77%{%’&}' of April, 2000, before me, the Subscriber, a

Notary Public in and for the State and County aforesaid, personally appeared
7. (W&sy foll Managing Member of Riverside Investment Group, LLC and he did

acknowledge the aforegoing instrument to be his act and deed as said Managing Mg

‘Witness my hand and Notarial Seal. .
‘ wwwmm., -
- - NOTARY PUBLIC ©= 7§ § g%
My Commission Expires: ?’/ i /52 i-'-f.‘;_ e o
%'{?} Riaa. ot
: _3[:.( AJerc ‘%,_;;‘:3_,_-?_' S
STATE OF MARYLAND, FREBERIEH COUNTY, TO WIT: g T e

I hereby certify that on this, / 7/L day of Apnl, 2000, before me, the Subscriber, a
Notary Public in and for the State and County aforesaid, personally appeared
- Lodvdaed ATF b President of MIE Properties, Inc., and he did acknowledge the -
aforegoing instrament to be his act and deed as said President . _

‘Witness my hand and Notanai Seal /

P Zx@” 0‘/’( iy
-~ NOTARYPUBLIC -

My Commission Expires:

| /OM }{ A
STATE OF I\MRYLAND FR:E‘BER&S*I{*@O[H\]’IY TO WIT:

I hereby.certify that on this / 7/\' day of April, 2000, before me, the Subscriber, a
Notary Public in and for the State and County aforesaid, personally appeared Edward St. John,
Manager of Riverside Technology Park I, LLC and he did acknowledge the aforegoing
instrument to be hzs act and deed as said Manager.

-

Witness my hand and Notarial Seal.

h.,_/.‘ . ,......,...
e8Il C’//J—ﬂn =,
NOTARY ‘BE‘BLIC

My Commission Expires: | ‘ngESAL CREAMER

( ORLIC STATE OF MARYLAND
iy ?:lgm‘égnu Fymisrs MOVEMBER 1, 2003
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STATE OF MARYLAND, FREDERIGK. COUNTY, TO WIT:

1 hereby certify that on this / 7 day of April, 2000, before me, the Subscriber, a
Notary Public in and for the State and County aforesaid, personally appeared Edward St. John,

Manager of Riverside Technology Park I, LL.C-and he did acknowledge the aforegoing
instrument to be his act and deed as said Manager.

~ Witness my hand and Notérial Seal.

//
\S'

S ? } \\\\\\:;g:ﬁgfﬁ,
/@/-{sz,’ g/{”&,_mwz,\ \_@Vﬂ’

P A%
7.2 = a b -:é‘
eo0c s smanincn KIGTARSIERTREITN Y zfo‘}\ 22
: QY IAMYW 30 F1V1S O1BNd AUVION =gir~  Si%E=
My Commission Expires: MINYIR0 TYSIEL =89t X RS
; - rj'?f-— %.."'--..r« iy (%) §
Qs Hrirore 2 m{%

,J‘
STATE OF MARYLAND, FRESERICK COUNTY, TO WIT: Vet

I hereby certify that on this / 7 day of April, 2000, before me, the Subscriber, a
Notary Public in and for the State and County aforesaid, personally appeared Edward St. John,

Manager of Riverside Technology Park I, LLC and he did aclmowledge the aforegoing
instrament to be his act and deed as said Manager

Witness my hand and Notarial Seal.

\\\mﬂ | iy, ]Jf#

/7. . \\\\‘ JALTYE f@;‘ :
.C.\-..m...,........_.._ .‘?‘:: '3 Qb [ —
: 5 o A

To D=
=63 T -
=i Clm=
sana’waawa;%%‘&%%%am . 28is. MiZS
. . _ © GNYTAHYW 40 3I¥LS DI18Nd AYYION EXA NG
My Commission Expires: HIAIRVTIDTYSREL %, G i &
7 &
. . 4, N

This instrument has been prepared under the supervision of
duly admitted to practice before the Court of Appgalyof Marylapd

v

David A Sevem, Attorhey ~
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The undersigned, DROVERS BANK, under that certain Deed of Trust dated January 7,
2000 and recorded in Liber 2670, Folio 854 of the Land Records of Frederick County,
Maryland hereby joins in the execution of this Declaration of Covenants to affirmatively
state that this Déclaration of Covenants and the covenants and restrictions to which it
refers shall survive any foreclosure under the above-mentioned By :

STATE OF MARYLAND, COUNTY OF FREDERICE, TO WIT:

1HEREBY CERTIFY that on this Q@y of April, 2000, before me, the
subscriber, a Notary in and for the state and county aforesaid, personally appeared
ROBERT S. NICKEY, I, Substitute Trustee of Drovers Bank, known to me, or
satisfactorily proven, to be the person whose name is subscribed to the within instrament,
and ackmowledged that he executed the same for the purpose therein contained.

WITNESS my hand and Notarial Seal.

Notary Public
My Commission Expires: /1 /62 _ . - o

Ry,

3§ An. SE by,
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EXHIBIT B 2.701%08-96

C OVENANT AGREEMENT

This Covenant Agreement (hereinafier referred to as the ”Cevenant") is made effectively
asofthe | / 1/ _day of April, 2000, by and between RIVERSIDE INVESTMENT GROUP,
LLC, a Maryland limited liability company, assignee.of Millenmium Development Group, LLC
(hereinaffer sometimes referred to as "RIG") and RIVERSIDE INDUSTRIAL PROPERTIES,
LLC, assignee of Arthur G. Rosenberg (hereinafter sometimes referred to as "RIP"} (RIG and
RIP are sometimes hereinafter collectively referred to as "Seller”) and RIVERSIDE :
TECHNOLOGY PARK I, LLC; RIVERSIDE TECHNOLOGY PARK II, LLC and
RIVERSIDE TECHNOLOGY PARK ITI, LLC, all Maryland lmited lability cotnpanies,
assignee of Riverside Technology Park, LLC, assignee of MIE Acqmsmons Inc. (hcrmnaﬁer

collectively referred to as "Buyer").

RECITALS

1. Seller owns certain real property located in Frederick City, Frederick County,
Maryland known and described as the "North Rosenstock Farm” and the "Sammer Farm” which
Seller is developing into a light industrial park to be known as RIVERSIDE CORPORATE
PARX, and as to the North Rosenstock Farm, being all and the same real estate acquired by RIG
from J and R Limited Partnership by a deed dated January 7, 2000 and recorded among the Land
Records of Frederick County, Maryland in Liber 2670, folio 882 , and as to the Sanner F Tarm,
being all and the same real estate conveyed unto RIP from Ruby S. Sanner, Sench V. Sanner and
Denise S. Wasniewski by deed dated Febraary 28, 2000, and recorded among the aforesaid Land
Records in Liber 2685, folio 133 (the North Rosenstock Farm and the Sanner Farm are
hereinafter sometimes collectively referred to as the "Seller's Propr—:rty")

' 2. Seller and Buyer entered into a Purchase Sale Agreement dated December 17, 1999,
as amended by a First Amendment dated January 7, 2000 and by a Séconid Amendment dated
January 7, 2000, and by a Third Amendment of even date herewnh ("hereinafter referred to as

the "Agreement”).

3. Pursuant to the Agreement, Buyer has agreed to purchase Lot 204; Lot 205 and Lot .
207 and has the option to purchase Lot 206 of the Seller’s Property, and a right of first refusal to
purchase all or part of the Sanner Farm (hereinafter referred to as "Right of First Refusal®), as
shown and described on a subdivision plat entitled, "Final Subdivision Plat #PC00-059FSU, Lots
201-209, Out Lot for Pump Station, Out Lot for SWM Pond and Open Space, RIVERSIDE
CORPORATE PARK", Sheets 1 and 2, prepared by Harris, Smariga & Associates, Inc., dated
- ‘Mareh, 2000, and recorded among the Plat Records of Frederick County, Maryland in Platbook
68, page 9 and page 10 {hereinafter collectively referred to as the "Buyer's Lots").

. 4. Paragraph 24 of thé Agreement contains a "Covenant Agamst Competition”, by Seller
in favor of Buyer, which is to be recorded prior to the deed of conveyance for the Buyer's Lots

~ from Seller to Buyer.

5. In fulfillment of this obligation under the Agreement, the parties hereto are desirous
.of recording said Covenant Against Competition among the Land Records of Frederick County,
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Maryland and for that purpose have executed these presents.

WITNESSETH: That for and in consideration of the mutual promises of the parties
hereto, and other good and valuable consideration, the receipt znd sufficiency of which is hereby
acknowledged by the parties hereto, do hereby incorporate the foregmng recitals herein which
accurately reflect the factual basis for this Covenant and the intentions of the parties hereto, the
Seller and Buyer do hereby agree, confirm and declare as follows:

1. Seiler and Buyer ackmwiedge and agree that the qualifications, expenence expertise, |
and reputation enjoyed by Buyer as a developer and builder of "flex" commercial/industrial
warchouse and office space (hereinafier defined as "Flex Space™) are of a special and unusual
character which has a unique value to Buyer, to Seller, to the Buyer's Lots and to Seller's
Property. Seller and Buyer further acknowledge and agree that if other builders and developers
of Flex Space are allowed by Seller to develop and build Flex Space on Seller's Property in
competition with Buyer, the quality and value of Flex Space within the Buyer's Lots and Seller’s
Property could dimirish and this could cause serious harm to the Buyer and the Buyer's Lots, as

well as the Seller’s Property.

2. Seller and Buyer agree that, for a period of fifteen (15) years from the date of this -
Agreement, or that date upon which Buyer sells and conveys all of its right, title and interest in
the Buyer's Lots to an unrelated third party, whichever event shall first oceur, Seller, its agents,
Tepresentatives, suceessors and assigns, shall not within that geographic area contained within
the Seller's Property and known and described as the "North Rosenstock Farm” and the "Samner
Farrn” (1f Buyer acquires all or at least 34 acres of it) do any of the following divectly or

indirectly:

(a) Sell, lease, license, joint venture or otherwise enter info a business arrangement
with a competitor engaged in and who intends to construct, develop, ‘market, sell, lease, or
exchange Flex Space on the Seller's Property as herein defined. For the purposes of this
Agreement and the Covenant, "Flex Space” shall be defined as commercial and/or office space -
and/or industrial warchouse space, constructed on or used in connection with real property, that
is twenty two feet (22') "clear and below" in height with building bays 10,000 square feet or less,
but excluding lots that contain 1 % acres or less, buildings that are 200° or.more in depth or that
are pure retail use or pure office use and more than one story without warehouse capability.

Once a buxldmv is constructed in accordance herewith, the Covenant shal} not prevent or

preclude its reuse in the future as Flex Space and

(b) Negotiate to sell, contract to sell, sell, lease, license, exchange, or otherwise
transfer or convey any interest in any of Seller's Property for the use and/or construction of Fiex

Space.

{c) This Covenant shall run with the title to Seller's Property for its duration and shall
be recorded with or prior to the deed for-the Buyer's Lots and the Sanner Farm; provided,
however, that in the event Buyer does not exercise the Right of First Refusal, the Covenant shall
be deemed released and extinguished only as to that portion of Seller's Property known asthe
Sanner Farm. Additionally, if Buyer does not commence construction of Flex Space on the -
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' Buyer s Lots within two {2} years of the date of this Agreement (unless caused by acts of God
labor strikes, poverument restriction or moratorium) this Covenant shall be null and void.

(1) The parties hereto agree that to the extent that any provision or portion of this
Covenant shall be held, found or deemed to be unreasonable, unlawful or unenforceable by a
court of competent jurisdiction, then any such provision or portion thereof shall be deemed to be
modified to the extent necessary in order that any such provision or portion thereof shall be
" legally enforceable to the fullest extent permitted by applicable law; and the parties hereto do
further agree that any court of competent jurisdiction shall, and the parties hereto do hereby
expressly authorize, request and empower any court of competent jurisdiction to, enforce any
such provision or portion thereof or to modify any such provision or portion thereof in order that
any such provision or portion thereof shall be enforced by such court to the fullest extent

permitted by applicable law..

{2} As the vio lation by the Seller, its agents, representatives, successors, and
assigns of the Covenant would cause irreparable injury to the- Buycr and there is no adequate
remedy at law for such violation, the Buyer shall have the right, in addition to any other remedies
available at law or in equity, fo enjoint the Seller in a court of equity from violating such :
provisions, and no objection as to the form of relief prayed will be raised by the Seller, or if
raised, shall not be effective, in connection with any such action. Nothing in this Ag;reement
shall be construed as prohibiting the Buyer from pursuing any other remedies available to it for a
breach or threatened breach of the Covenant. :

(3) Buyer and Seller agree that all construction ahd improvement plans for
Seller’s Property, shall be submitted to Buyer for review and approval as compliant or
disapproved as non-compliant with the Covenant. Once approved by Buyer as compliant, the
Covenant shall be deemed extinguished upon construction in accordance with such plans and
Buyer shall provide Seller with the written confirmation of such approval upen Seller's request,
It is the intent of the parties that the Covenant not be construed to prevent the-use of Seller’s
Property for light industrial or office end users, or the re-use of Seller’s Property due to
foreclosure under any security interest held by an instimﬁonal lender. _

3. This Covenant shall not apply to the Sanner Farm unless Buyer exercises its Right of
First Refusal under the Agreement to purchase all or at least 34 acres of the Sanner Farm.,



Randy McClement Aldermen

Mayor

Kelly M. Russel
President Pro Tem

Michael C. O'Conner

;4 : Phiiip Dacey’
Maryland # Joshua Bokee

Donna Kuzemchak

ZONING BOARD OF APPEALS
Findings and Decisions

WHEREAS, ZBA14-441CU was filed by 301 &303 N. Market Street LLC for approval of a

conditional use for a bed and breakfast/tourist home at 301 & 303 N. Market Street,
according to Sections 308 and 809 of the Land Management Code; and

WHEREAS, a public hearing for said request was duly advertised apd held on July 22, 2014, at

which time the Applicant appeared and presented the request; and

WHEREAS, after considering all evidence and testimony presented at said hearing, and the

Board having inspected the premises, a motion was made by Ms. Colby and
seconded by Mr. Butcher for approval based on the following findings of fact:

1. The policies and regulations found in both the 2010 Comprehensive Plan and the Land
Management Code (LMC) support the use of the property as a bed and breakfast/tourist

home.

2. ‘The characteristics of the bed and breakfast/tourist home and its operation on the property in
question may create additional impacts such as increase pedestrian or vehicular traffic and
parking needs; however, compliance with the criteria established under Section 809 of the
LMC will -ensure that the proposed use will not create a greater adverse impact than any use
permitted by right in the DB district. '

3. The proposed use of the property complies with the provisions of Article 8, Section 309
entitled Bed and Breakfast/Tourist Homes based on the following:

a.

The property is adequate for the proposed use and the use of the property for a bed
and breakfast/tourist home will not constitute a nuisance because of increased
vehicular traffic, noise, odor or any other activity associated with the use.

The property lies within the DB (Downtown Commercial/Residential) district and the
HPO (Historic Preservation Overlay) and therefore, is not limited by the number of
bed and breakfast/tourist homes in the vicinity or the proximity to another bed and
breakfast/tourist home.

The property owner will reside at the subject property.

There will be no exterior evidence of the bed and breakfast/tourist home other than a
two (2) square foot sign.

The granting of 2 modification to the parking requirements based on criteria under

§607(cH3INA).
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f.  The Applicant has provided guarantees that.the property will not be used, leased, or

rented for business or wedding reception activities. '

The Applicant has indicated that meals will not be served within the residence.

The Applicant has provided guarantees that no paying guest will remain in the bed

and breakfast for more than fourteen (14) days within a thirty (30) day period.

i, Only two (2) guests will be permitted per guest room associated with the bed and
brealcfast.

j.  The Applicant has indicated that they will maintain a register of all paying guests
listing the guests® names, dates of arrival and departure, room number and number of
occupants per room. Said register will be made available to appropriate city officials
upon request.

=R

NOW THEREFORE BE IT RESOLVED that based upon all these findings, the City of
Frederick Zoning Board of Appeals hereby, approves a conditional use for a bed
and breakfast/tourist home, according to Sections 308 and 809 of the Land
Management Code, with the following conditions: .

1. In accordance with Section 312(g), the Applicant must apply for and receive a zoning
certificate lawfully establishing the use of a bed and breakfast/tourist home within 2 years of

the approval or the approval shall become void.

Said action regarding the application for a conditional use for a bed and breakfast/tourist home
was approved by a vote of 4-0 on July 22, 2014,

NOTICE OF RIGHT TO APPEAL

Pursuant to Maryland Law, any person aggrieved by any decision of the Zoning Board of Appeals
or any taxpayer or officer, department, or board of the City may seek recourse from the decisions
of the Zoning Board of Appeals to the Circuit Court, as provided by law. All appeals must be
filed within thirty (30) days of the date of the decision rendered on July 22, 2014,

2~ I AU g [i¢eoe

Jinf Racheff /ZBA Chairman Date

Planning Depariment « 140 W, Patrick St. « Frederick, MD 21701-  301-600-1499 » Fax 301-600-1837
www.cityoffrederick.com





















































































































